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IN THE UTAH COURT OF APPEALS

KEITH AND LUCILLE BARKER,

BRIEF OF APPELLEE

Plaintiffs/Appellants,
vs.

CaseNo.20001023CA
[Priority No. 15]

RON HENRI,
Defendant/Appellee.

JURISDICTION OF THE COURT
Appeal has been takenfromafinalJudgment in the Second Judicial District Court of
Weber County, State of Utah; the Honorable Pamela G. HefFernan presiding.
This Court has jurisdiction to hear this appeal, pursuant to §78-2a-3 and §78-2-2, Utah
Code Annotated.
STATEMENT OF ISSUES PRESENTED ON APPEAL
AND STANDARD OF REVIEW
POINT I
DID THE DEFENDANT/APPELLEE EXECUTE A DOCUMENT ENTITLED
"RENTAL AGREEMENT AND DEPOSIT RECEIPT
AND CAN HE BE BOUND BY ITS TERMS
STANDARD OF REVIEW
The Appeals Court accords the Trial Court'sfindingsgreat deference and will not disturb
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thosefindingsunless they are against the clear weight of evidence and will set aside factual
findings of the Trial Court only if they are clearly erroneous. [Anderson vs. BrinkerhofF. 756.
P.2d 95 at 98 (Utah 1988^]
POINT n
AT THE TIME OF THE TRANSACTION BETWEEN THE PARTIES
DID THE DEFENDANT/APPELLEE LACK THE CAPACITY TO
UNDERSTAND IN A REASONABLE MANNER THE NATURE
AND CONSEQUENCES OF THE TRANSACTION
STANDARD OF REVIEW
The Appeals Court accords the Trial Court'sfindingsgreat deference and will not disturb
thosefindingsunless they are against the clear weight of evidence and will set aside factual
findings of the Trial Court only if they are clearly erroneous. [Anderson vs. BrinkerhofF. 756.
P.2d. 95 at 98 (Utah 1988^]
STATEMENT OF THE CASE
This is a case where there is a controversy as to whether a document entitled "Rental
Deposit and Rental Receipt" (Exhibit "F and Addendum "A" of Appellants' Brief) was executed
by Defendant/Appellee; and, if so, did he have, at that time, the mental capacity to be capable of
entering into the contract.
Plaintiffs/Appellants Barkersfiledsuit against Defendant/Appellee, Ron Henri (correct
spelling "Henrie"), alleging that he entered into a lease agreement with Barkers and vacated the
2
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premises owing a total of $1,640.84, for rent of $709.50, $361.54 late charges, $60.00 unpaid gas
bill, and cleaning and repair of $500.00. Defendant Henriefiledan Amended Answer and
Counterclaim denying owing any sums and alleging that he never entered into and executed the
Rental Agreement (Exhibit "1" and Addendum "A" of Appellants' Brief).
Trial was had before the Honorable Pamela G. HefFernan on September 29, 2000.
Defendant Henrie, at the conclusion of the trial, moved that the pleadings be amended, pursuant
to Rule 15(b), U.R.C.P., to conform to the evidence that Defendant Henrie lacked the mental
capacity to enter into the lease or Rental Agreement, which Motion was granted, and the Court
found that Defendant Henrie lacked the mental capacity to execute the Rental Agreement, and
that he, in fact, had never executed the Rental Agreement (see Exhibits "A" and "B" of
Defendant/Appellee's Brief), and Judgment was entered October 27, 2000, against the Plaintiffs
Barkers and in favor of Defendant Henrie on his Counterclaim for $480.00.
No transcript of the proceedings in the Trial Court was ordered by Appellants Barkers
and, therefore, there can be no references made to statements of fact or references to the record in
compliance with paragraph (e) of Rule 24, Utah Rules of Appellate Procedure.
STATEMENT OF FACTS
Plaintiffs Barkers, in 1998, were the owners of rental properties in Ogden, Utah.
Ron Henrie, Defendant/Appellee, and Deanna Henrie became tenants of Barkers and, prior
3
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to their occupancy, were presented with two documents. One was entitled "Rental Application"
and requested certain information - such as names, places of employment, length of employment,
income, personal references, credit references and debts, among other personal matters. The
other document is entitled "Rental Agreement and Deposit Receipt*\ The "Rental Application" is
signed by Defendant/Appellee, Ron Henrie, and Deanna Henrie. The "Rental Agreement and
Deposit Receipt" was not signed by Ron Henrie, nor Deanna Henrie. (See Addendum "A" of
Appellants' Brief.)
On November 27,1998, Deanna Henrie delivered a written "Notice to Vacate" to the
Plaintiffs/Appellants Barkers and testified that the rent was paid up to date when the Henries
moved out. Barkers contended that, according to the unsigned "Rental Agreement and Deposit
Receipt", they were entitled to sixty (60) days notice which they did not receive and, therefore,
sent a demand letter to Henries asking for, in excess of, $10,000.00 for delinquent rent, late fees
and interest. (Defendant's Exhibit "1".)
Plaintiffs/Appellants Barkers filed suit against Defendant/Appellee Ron Henrie (Henri)
alleging that he had entered into a "lease" agreement with Barkers and had vacated rental
premises owing a total of $1,640.00 for rent, late charges, cleaning and repair. Defendant Henrie
answered and counterclaimed, alleging that no sums were due, that he had not executed a "lease"
or written Rental Agreement with Barkers, and seeking return of his $500.00 cleaning deposit.
4
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At the trial, Defendant/Appellee Ron Henrie's mother, Janett Crosthwait, testified that
Ron had had problems all of his life, that he heard words backwards and wouldn't understand a
contract, that he could not read, that he had a mental disability from childhood. Ron did have a
driver's license and operated a drill press at his employment, which required a minimal intellectual
capacity.
The presiding Judge, Pamela G. Heffernan, interrogated Ron Henrie about his
understanding of the "Rental Agreement and Deposit Receipt" and the "Rental Application", and
Ron Henrie said that he couldn't remember talking with the Plaintiflfs/Appellants Barker. He said
he could not read and indicated confusion.
At the conclusion of the trial, the Court made Findings of Fact that, on the 25th day of
June, 1997, Defendant/Appellee Henrie executed what he though to be, and what was identified
to be, a rental application. That Defendant Henrie did not execute a document entitled "Rental
Agreement and Deposit Receipt". That, at the time of the transaction between the parties, the
Defendant lacked the capacity to understand, in a reasonable manner, the nature and consequence
of the transaction, and there was no meeting of the minds, and that the Rental Agreement cannot
be, and is not binding upon the Defendant.
Judgment was entered for Defendant Henrie for the return of his cleaning deposit of
$480.00, and Plaintiffs/Appellants Barkers were awarded nothing on their Complaint. (See
5
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Defendant/Appellee's Exhibits "A" and "B" in the Addendum.)
SUMMARY OF ARGUMENTS
Defendant/Appellee did not sign and execute the "Rental Agreement and Deposit Receipt"
document and, therefore, cannot be bound by its terms or any of them.
Defendant/Appellee, at the time of the transaction between the parties, lacked the mental
capacity to understand, in a reasonable manner, the nature and consequences of the transaction;
and there was no meeting of the minds, and the Rental Agreement cannot be, and is not, binding
upon Defendant/Appellee Henrie.
ARGUMENT
POINT I
DID DEFENDANT/APPELLEE EXECUTE A DOCUMENT ENTITLED
"RENTAL AGREEMENT AND DEPOSIT RECEIPT"
AND CAN HE BE BOUND BY ITS TERMS?
In accordance with Rule 24(b)(2), Appellee has not included in his Brief the "Rental
Agreement and Deposit Receipt", as Appellants have included it in their Brief as Addendum "A".
It will be seen, upon examination, that there are two separate documents in said Addendum, one
being entitled "Rental Agreement and Deposit Receipt". The other one being entitled "Rental
Application", which seeks information as to employment, income and personal and credit
references, which is used by a landlord to determine the character, financial responsibility, and

6
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trustworthiness of a prospective tenant. Clearly, they are, and were, intended to be two separate
documents. The "Rental Application" was signed by Defendant/Appellee Henrie. The "Rental
Agreement and Deposit Receipt" was clearly not signed and executed by Defendant/Appellee, as
it does not bear, on any part of the document, his signature, initials or any indication by himself or
agent that he has accepted the terms of the document or any part of it. Clearly and obviously, the
Court was correct in entering a Finding of Fact "That Defendant did not execute a document
entitled "Rental Agreement and Deposit Receipt" (Appellee's Exhibit "A") and, based on this
alone, Appellants' appeal should be dismissed.
Appellants Barker have never addressed this issue but assumes the Rental Agreement was
executed by Defendant/Appellee Henrie, which he did not and, which was afindingof the Trial
Court. (Appellee's Addendum "A".)
POINT n
AT THE TIME OF THE TRANSACTION BETWEEN THE PARTIES
DID THE DEFENDANT/APPELLEE LACK THE CAPACITY
TO UNDERSTAND, IN A REASONABLE MANNER. THE NATURE AND
CONSEQUENCE OF THE TRANSACTION AND
WAS THERE A MEETING OF THE MINDS. AND CAN THE
RENTAL AGREEMENT AND DEPOSIT RECEIPT
BE BINDING UPON THE DEFENDANT/APPELLEE?
Although Defendant/Appellee Henrie did not sign, execute or, in any manner, indicate his
acceptance of the "Rental Agreement and Deposit Receipt" document, and the Trial Court so

7
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found this should be the end of the argument and, on this alone, the appeal should be dismissed.
Appellants have never addressed this issue. However, because the issue of mental competency is
addressed in Appellants' Brief, it must be dealt with.
The testimony of Appellee's mother, Janett Crosthwait, was that the Defendant/Appellee
had a mental disabilityfromchildhood, that he heard words backwards and wouldn't understand a
contract, that he couldn't read. When Ron Henrie was asked if he could read the Rental
Agreement, he shook his head and indicated that he could not.
The presiding Judge, Pamela G. HefFernan, interrogated the Defendant, Ron Henrie,
herself and concluded that he was not mentally competent to enter into the contract. She
observed his demeanor, questioned him herself about the transaction, its circumstances and its
meaning and concluded that there was clear and convincing evidence that Defendant, Ron Henrie,
was not competent to enter into and execute the Rental Agreement and, in fact, did not.
The standard to determine whether or not someone is "mentally unstable" and thus unable
to enter into a contract is found in Walker vs. U. S. General. Inc.. 916. P.2d. 903 (Utah 1996) as
follows:
"In determining whether a party is sufficiently competent to contract, we have stated that
the test is whether "the mental facilities [were] so deficient or impaired that there was not
sufficient power to comprehend the subject of the contract, its nature and its probable
consequences, and to act with discretion in relation thereto, or with relation to the
ordinary affairs of life." Hatch vs. Hatch. 64 Utah 218. 230. 148 P. 433. 438 (1914)
8
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(citation omitted); accord Jiminez vs. O'Brien, 117. Utah 82. 87
Am. Jur. 2nd. Vol. 17A P.51. §23 stated as follows:
"To form a contract, it is necessary that there be a party capable of contracting and a party
capable of being contracted with. In other words, to enter into a valid legal agreement,
the parties must have the capacity to do so. The parties must be capable of intelligent
assent in order to make a valid contract. Where there is no capacity to understand or
agree, there can be no contract."
From Restatement of Contracts. 2nd Edition. §11. P.30 we find the following:
"(1) No one can be bound by contract who has not the legal capacity to incur at least
voidable contractual duties. Capacity to contract may be partial and its existence in
respect of a particular transaction may depend upon the nature of the transaction or upon
other circumstances."
Restatement of Contracts. 2nd. §15. P.41:
"(1) A person incurs only voidable contractual duties by entering into a transaction if
by reason of mental illness or defect.
(a)
He is unable to understand in a reasonable manner the nature and
consequences of the transaction."
There is clear and convincing evidencefromthe testimony and demeanor of
Defendant/Appellee, Ron Henrie, himself, the testimony of his wife and mother, and the
interrogation of Judge Heffernan, who heard his answers to her questions and observed his
demeanor that, had Defendant/Appellee, Ron Henrie, executed the document entitled "Rental
Agreement and Deposit Receipt (Appellants' Addendum UA") or that his signature had appeared

9
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anywhere on the document, which it did not, the transaction would have been void and voidable
because of his lack of mental competency and capacity.
CONCLUSION
The appeal should be dismissed, and Appellee should be awarded costs and attorney's fees
in this matter because Appellants have offered no proof or argument whatsoever to controvert the
finding of the Trial Court that Defendant/Appellee Henrie did not execute a document entitled
"Rental Agreement and Deposit Receipt", and that there was no enforceable Rental Agreement
between the parties. (Appellee's Addendums "A" and "B".)
There is clear and convincing evidence that, at the time of the transaction between the
parties, Defendant/Appellee lacked the capacity to understand, in a reasonable manner, the nature
and consequences of the transaction, and there was no meeting of the minds, and the Rental
Agreement cannot be, and is not, binding upon the Defendant/Appellee.
The appeal should be dismissed, and Appellee should be awarded his costs and attorney's
fees incurred in resisting this appeal.

A

RESPECTFULLY SUBMITTED this ^

day of September, 2001.

'GEORGE B. HANDY
Attorney for Appellee
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that I mailed/fltrue and correct copy of the foregoing Brief of
Appellee to CANDACE^S. BRIDGESS, Attorney
ttorn for Appellants, 795 East 24th Street, Ogden,
Utah, 84401, this 6 ^ d a y of September, 2001.

Secretary
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IN THE SECOND JUDICIAL DISTRICT COURT OF WEBER COUNTY
OGDEN DEPARTMENT, STATE OF UTAH

KEITH AND LUCILLE BARKER,

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Plaintiffs,
vs.

Civil No. 990904633

OCT2 7 2OO0

RON HENRI,
Defendant.

Judge PAMELA G. HEFFERNAN

The above-entitled matter came on for trial on the 29th day of September, 2000; the
Honorable PAMELA G. HEFFERNAN presiding; Plaintiffs being personally present and being
represented by their counsel of record, WILLIAM R. ORMOND, Esquire; the Defendant being
personally present and being represented by his counsel of record, GEORGE B. HANDY,
Esquire; the parties having been sworn and testified and having submitted evidence in their behalf;
and the Court being duly apprised of the facts, now finds the factsfreefromall legal objections as
follows:

052

Findings of Fact and Conclusions of Law
Civil No. 990904633

FINDINGS OF FACT
1.

The parties hereto are residents of Weber County, Utah.

2.

That the cause of action herein arose in Weber County, Utah.

3.

That on the 25th day of June, 1997, Defendant executed what he thought to be

and what was identified to be a rental application.
4.

That Defendant did not execute a document entitled "Rental Agreement and

Deposit Receipt".
5.

That, at the time of the transaction between the parties, Defendant lacked the

capacity to understand, in a reasonable manner, the nature and consequences of the transaction,
and there was no meeting of the minds, and the Rental Agreement cannot be, and is not, binding
upon Defendant.
6.

That at the time of the transaction, Plaintiffs required and Defendant paid the sum

of $500.00 as a cleaning deposit.
7.

That at the time the premises at 141 Dan Street, Apartment No. 4, Ogden, Utah,

were vacated, Defendant left the premises in a satisfactory condition.
8.

That a remnant white carpet was left soiled.
CONCLUSIONS OF LAW

As Conclusions of Law, the Court awards Judgment as follows:
2
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1.

There was no enforceable rental agreement between the parties.

2.

That the premises were left in a satisfactory condition.

3.

That a white remnant carpet was soiled and,fromthe cleaning deposit of $500.00,

Plaintiffs should be awarded $20.00.
4.

That Defendant, RON HENRI, is entitled to receive backfromPlaintiffs the sum

of $480.00.
DATED and signed this.

day of October, 2
BY THEXOURT

LA G. HEFFERNAN, District Court Judge
APPROVED AS TO FORM:

4i/4^g,(fr>W
WILLIAM R. ORMOND
Attorney for Plaintiffs
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IN THE SECOND JUDICIAL DISTRICT COURT OF WEBER COUNTY
OGDEN DEPARTMENT, STATE OF UTAH

KEITH AND LUCILLE BARKER,
Plaintiffs,

)
)

vs.

)

RON HENRI,

)

Defendant.

JUDGMENT

)

°CT2 720Q0
Civil No. 990904633

Judge PAMELA G. HEFFERNAN

The above-entitled matter having come on for trial on the 29th day of September, 2000;
the Honorable PAMELA G. HEFFERNAN presiding; Plaintiffs being personally present and
represented by their counsel of record, WILLIAM R. ORMOND, Esquire; the Defendant being
personally present and being represented by his counsel of record, GEORGE B. HANDY,
Esquire; and the Court having entered its Findings of Fact and Conclusions of Law, Judgment is
awarded as follows:
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Judgment is awarded in

Judgment
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favor of the Defendant and against the Plaintiffs for the sum of $480.00.
DATED and signed this

Js& day of October,
BY THE COURT

, District Court Judge
Entered:

APPROVED AS TO FORM:

*U/iJ&4^. (?. (h^uuX
WILLIAM R. ORMOND
Attorney for Plaintiffs
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